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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect at the

time the petition was filed. The decision to be entered is not

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code currently in effect, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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revi ewabl e by any other court, and this opinion should not be
cited as authority.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes and an addition to tax as foll ows:

Addition to Tax

Year Defi ci ency Sec. 6651(a) (1)
1993 $5, 362 $1,171
1994 686 -

After concessions, the issue for decision is whether petitioner
is entitled to relief fromjoint and several liability pursuant
to section 6015(c) for the 1993 deficiency and addition to tax.

Backgr ound

Vonnie W Gllispie (petitioner) and Mke Gllispie
(intervenor) were married during the years in issue and divorced
on June 16, 1996. During the years in issue, intervenor was the
sole proprietor of a residential and comrercial painting business
known as “Mke’s Painting”. Intervenor maintained an individual
busi ness checki ng account for Mke's Painting. Petitioner and
i ntervenor mai ntai ned separate checking accounts in 1993.

Petitioner and intervenor filed joint Federal incone tax
returns for 1993 and 1994. The 1993 return was prepared by Jo
Abney (Ms. Abney), intervenor’s aunt, and was filed on January 8,
1997. A Schedule C, Profit or Loss From Business, for Mke's
Pai nting was attached to the return. The Schedule C reported
gross incone of $188,632 and expenses of $186,473, resulting in

busi ness i ncone of $2,159.
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On April 30, 1999, respondent mailed a notice of deficiency
to petitioner and intervenor for their 1993 and 1994 tax years.
As a result of supplenental substantiation fromintervenor after
the i ssuance of the notice of deficiency, respondent concedes
that there is no deficiency in incone tax due fromeither
petitioner or intervenor for 1994. On the basis of the
suppl emental information provided by intervenor, respondent
decreased the 1993 deficiency and addition to tax anmounts
determined in the notice of deficiency and currently clains that
there is a deficiency of $2,863 and an addition to tax of $546
for 1993. The revised 1993 deficiency stens fromrespondent’s
di sal | owance, for lack of substantiation, of a portion of costs
of goods sold and busi ness expenses reported on the Schedule C
for Mke's Painting. A portion of the revised deficiency is
attributable to an increase in self-enploynment tax due to the
adjustnents to the Schedule C

On June 14, 1999, petitioner filed her petition with this
Court. At approximately the sane tine, petitioner submtted to
respondent a Form 8857, Request for |Innocent Spouse Relief (And
Separation of Liability and Equitable Relief), requesting relief
under section 6015. Petitioner subsequently anmended her petition
to claimrelief under section 6015. Petitioner included a copy

of her Form 8857 with her amended petition.



On July 15, 1999, intervenor filed his petition with this
Court. Intervenor’s case was subsequently dism ssed for |ack of
jurisdiction on the ground that the filing fee was not paid.

I ntervenor has filed a notice of intervention in this proceeding
and objects to petitioner’s being relieved of liability under
section 6015.

Di scussi on

Petitioner does not dispute the revised deficiency anount
for 1993 or that the return for that year was not tinely filed.
Both petitioner and respondent agree that petitioner is entitled
to relief under section 6015(c).2? On the basis of this
agreenent, respondent has cal cul ated that petitioner and
intervenor are jointly liable for $654 of the revised 1993
deficiency and that intervenor is solely liable for the remaining
$2,209. Respondent has al so cal cul ated that petitioner and
intervenor are jointly liable for $125 of the revised addition to
tax and that intervenor is solely liable for the remaining $421
of the addition to tax. Respondent’s calculations are based on
the application of section 6015(d)(3)(B), which generally
provi des that, for purposes of determ ning the proper allocation
of a deficiency under section 6015(c), itenms giving rise to a

deficiency that are allocable to the nonrequesting spouse nust

2Petitioner does not argue that she is entitled to relief
fromjoint and several liability under either section 6015(b) or

(f).
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al so be allocated to the requesting spouse if the requesting
spouse received a “tax benefit” fromthe itens on the joint

return. Sec. 6015(d)(3)(B); Mra v. Conmm ssioner, 117 T.C. 279,

293 (2001). Respondent contends, and petitioner does not
di spute, that petitioner benefited fromthe Schedule C itens
giving rise to the deficiency in the anounts |isted above.

As previously nentioned, intervenor has filed a notice of
intervention in this proceeding and objects to petitioner’s being
relieved of liability under section 6015. Section 6015(e)(4)
grants the nonel ecting spouse sone participatory entitlenent in
an action to determne the electing spouse’s right to relief from
joint and several liability pursuant to section 6015. Corson v.

Comm ssioner, 114 T.C 354, 364-365 (2000). Therefore, in |light

of intervenor’s opposition to petitioner’s being granted reli ef
fromjoint and several liability, we shall proceed to exam ne the
requi renents of section 6015(c) to decide whether petitioner is
entitled to relief under this subsection.

Section 6015(c) provides relief fromjoint and several
liability for spouses either no longer married, legally
separated, or living apart. GCenerally, this avenue of relief
allows a spouse to elect to be treated, for purposes of
determining tax liability, as if separate returns had been fil ed.

Section 6015(c) provides, in pertinent part:



SEC. 6015(c). Procedures to Limt Liability for
Taxpayers No Longer Married or Taxpayers Legally
Separated or Not Living Together. --

(1) In general.—Except as provided in this
subsection, if an individual who has made a joint
return for any taxable year elects the application
of this subsection, the individual’s liability for
any deficiency which is assessed with respect to
the return shall not exceed the portion of such
deficiency properly allocable to the individual
under subsection (d).

(2) Burden of proof.— Except as provided in
subparagraph (A (ii) or (C of paragraph (3), each
i ndi vidual who el ects the application of this
subsection shall have the burden of proof with
respect to establishing the portion of any
deficiency allocable to such individual.

(3) Election.--

* * * * * * *

(C Election not valid with respect to
certain deficiencies.—If the Secretary
denonstrates that an individual making an
el ection under this subsection had actual
knowl edge, at the tinme such individual signed
the return, of any itemgiving rise to a
deficiency (or portion thereof) which is not
al l ocabl e to such individual under subsection
(d), such election shall not apply to such
deficiency (or portion). * * *

The itens giving rise to the deficiency for 1993 related to
intervenor’s sole proprietorship, Mke's Painting. “‘The
al l ocati on of business deductions is expected to follow the

ownership of the business.”” Charlton v. Conm ssioner, T.C

Meno. 2001-76 (quoting S. Rept. 105-174, at 57 (1998), 1998-3
C.B. 537, 593). In the instant case, the itens giving rise to

the deficiency are allocable solely to intervenor because he
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owned M ke’s Painting, and, as nore fully explained | ater, the
evi dence does not indicate that petitioner was involved in the

busi ness. Rowe v. Conmi ssioner, T.C. Mnob. 2001-325; Charlton v.

Comm ssi oner, supra. Thus, petitioner is entitled to the relief

whi ch she and respondent have agreed to unless it is shown that
petitioner had “actual know edge”, at the tinme she signed the
return, of any itemgiving rise to a deficiency (or portion

t hereof) which is not allocable to her.® Sec. 6015(c)(3)(C
Because the instant case invol ves disall owed deductions, it nust
be shown that petitioner had actual know edge of the factual

ci rcunst ances whi ch nmade t he busi ness expenses unal | owabl e as

deductions. King v. Comm ssioner, 116 T.C 198, 204 (2001).

Petitioner contends that she was not involved with Mke’s
Pai nting, she did not have access to intervenor’s business
records, and she did not know he maintained an office for the
busi ness in Lexington, Kentucky. Petitioner clains she did not
have any idea of the tax liability attributable to Mke’s
Pai nting and points out that her nanme was not on any of the
accounts related to the business. Intervenor argues that
petitioner was aware of everything about Mke s Painting and that

she assisted in running the business and keeping track of

3As previously mentioned on supra pp. 4-5, itens giving rise
to a deficiency that are allocable to intervenor nust also be
allocated to petitioner to the extent she received a “tax
benefit” fromthe itens on the joint return. Sec. 6015(d)(3)(B)
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busi ness receipts. Intervenor clains that petitioner maintained
busi ness records for Mke's Painting on her conputer and that he
was not involved in keeping the records. Intervenor also clains
that petitioner should be held liable for the deficiency
attributable to the business because joint returns were filed for
1993, and petitioner was responsible for putting together the
information that was used to conplete the Schedule C for Mke’s
Pai nti ng.

Respondent contends that he cannot denonstrate that
petitioner had “actual know edge” and, therefore, proposes to
grant petitioner relief under section 6015(c). Respondent argues
that since intervenor has not introduced credible evidence
denonstrating that petitioner had actual know edge of any item
creating the deficiency, petitioner is entitled to relief under
section 6015(c). Intervenor has filed his notice of intervention
for the purpose of opposing petitioner’s claimfor relief under
section 6015. |If intervenor can establish that petitioner had
“actual knowl edge” of the erroneous business deductions, then
petitioner should not be entitled to relief under section
6015(c) .

The relevant inquiry is whether petitioner knew or believed
that the costs and busi ness expenses reported on the 1993 return

wer e over st at ed. Rowe v. Conmi ssioner, supra. At trial

petitioner credibly testified that she was not involved in the
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operation of Mke' s Painting, she was unaware of the business’s
financial transactions, and she did not have access to the

busi ness records. The evidence in the record shows that

i ntervenor maintained a separate individual business account for
M ke's Painting, and he admtted at trial that petitioner did not
have signatory authority on the account. At trial, M. Abney
testified that she prepared the 1993 Schedul e C based on check
stubs, receipts, and invoices, which were provided to her in

pl astic bags. She testified that she was not provided with any
conputer printouts and that she did not know whether petitioner
used her conputer to maintain business records for Mke’s
Painting. M. Abney further testified that she did not sit down
with petitioner and go over the business records pertaining to
M ke's Painting. Intervenor’'s testinony that petitioner was
involved in the operation of Mke's Painting and mai ntai ned the
busi ness records is not corroborated by other testinony and is
not supported by the evidence in the record. But even if
petitioner had sonme involvenent with the business, there is no
evidence in the record that she had know edge of the facts that
gave rise to the deficiency. Accordingly, we conclude that
petitioner did not have actual know edge of the factual

ci rcunst ances whi ch nade t he busi ness expenses unal | owabl e as

deductions, because it has not been shown that petitioner knew or
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bel i eved that the business expenses reported on the 1993 return
wer e over st at ed.

As previously nentioned, petitioner does not dispute
respondent’s application of section 6015(d)(3)(B) to allocate
$654 of the revised deficiency and $125 of the revised addition
to tax to both petitioner and intervenor. Accordingly, we hold
that petitioner is entitled to relief fromjoint and several
liability under section 6015(c) to the extent she did not receive

a tax benefit fromintervenor’s erroneous busi ness deducti ons.

Deci sion will be entered

under Rul e 155.




